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OPINION
The State of Delaware Department -of Transportatxon ( DELDOT” or “the
State”) appeals from a decision of the Merit Employee Relations Board (“the Board”

or “MERB”). " The Board found that Patricia Deenéy (“Ms. Deeney” or “the

employee”) was terminated from her employment with DELDOT without just cause
~ and ordered that she be returmned to her position ot a-comparable position. “The Board
also granted an award of back pay. Only one issue is presented on appeal: Should
unemploymentcompensation which the employee received during the period covered
by the back pay award be deducted from that award? The Board concluded it should
not and. that the full amount of back pay should be paid without any offset or
reduction for the employee 8 unemployment compensation Iconclude, however, that
since unemployment compensaﬁon and the MERB s back pay award emanate from
the same employer (the State of Delaware), DELDOT is entitled to an offset against
the back pay award for the unemployment compensation paid to Ms. Deeney.
o FACTS |
Only a brief recitation of the facts is necessary. Ms. Deeney was terminated

. from ber employment at the Department of Moter Vehicles on June 27, 2002." She

exercised her statutory right, as a Merit Employee,? to appeal her termination to the
MERB. " The Board held hearings on June 5, 2003 and June 25, 2003 and found she

! The Department of Motor Vehicle now falls under the umbrella of DBLDOT, but at the
time Ms. Deeney was terminated it was a part of the Department of Public Safety. -

1 29 Del C. § 5901 et seq.
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" had been terminated without just cause and that back wages should be awarded. The
Board then coﬁsid’e’red whether unemployment compensation paid to Ms. Deéney in
the amount of $10,759, after she was terminated, should be deducted from the back
pay award. .

In reaching its de01s1on dated February 23, 2004, that the unemployment
¢omipensation should nothe deducted from thé back phy award, the Board télied tipon |
the Delaware case of Crisco v. Bd. of Educ. Of the Indian River Sch. _Dz‘,s't.,3 certain

cases from other jurisdictions, and Merit Rule 20.10. That rule reads as follows:

Ifan empioyee grievance is upheld. . . retroactive remedies
shall apply to the Grievant only .and, for a continuing
claim, be limited to 30-caléndar days prior to the date the
+4; - - gtievance was filed: Any financial settlement shall be
_ reduced by the amount of the Grievant’s earnings during
“ the period covered by the settlement regardless of source,
excluding part-time income which wasreceived priortothe
separation.

The Board donclﬁded that unemployment compensation is not earnings and thatunder
its rulg, therefdre, it should not be deducted from the award. It also concluded that
the above-mentioned cases support the view that unemploymcnt compensation should
not be deducte'd from a back pay award such as the one involved here. The Board
noted tl_lat the :State, through the Department' of Labor (“DOL”), could recoup the

benefits under 19 Del. C. § 3325.

3 1988 Deél. Ch. LEXIS 120.
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- STANDARD OF REVIEW - - - .. .-

The scoﬁe of revieﬁv for appeal of a board decision is limited to examining the
record for errqi;s of law and determining whether substantial evidence is present on
the record to support the Board’s ﬁndings of fact and conclusions of law.*
“Substantial evidence” is defined as such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion.s On appeal, the court does not
“weigh the evideﬁce, determine questions of credibility, or make its own factual
findings.”® The court is simply reviewing the case to determine if the evidence is
legally adequate to support the agency’s factual ﬁndmgs The court’s review of
questions of Iaw on appeal is.de novo.®

DISCUSSION |

- Under 19 Del. C. § 3345(b)(l), DELDOT, as a “liable pubhc employer,” is
obli gated to relmburse the state’s unemployment fund the full amount ofthe $10, 759
of unemployment compensation paid to Ms. Deeney, dollar for dollar If it pays her
the full amount of her back wages and DOL does not recoup Ms. Deeney’s

_ * Histed v. E.I. DuPont de Nemours & Co., 621 A.2d 340, 342 (Del, 1993); Johnson v,
Chrysler Corp., 213 A.2d 64, 66 (Del. 1965), Robm.s'on V. Mefal Masters, Inc., 2000 Dei Super.
LEXIS 264. . K

5 General Motors v. Freeman, 164 A.2d 686, 688 (Del. 1960). Olrey v. Cooch, 425 A.2d
610, 614 (Del. 1981); Regis v. Daimler Chrysler Corp., 2005 Del. LEXIS 74, *at 3.

S Johnson, 213 A.2d at 66.
" ILC of Dover, Inc, v. Keiley, 1999 Del. Super: LEXIS 573, at *3.
¥ In re Beattie, 180 A.2d 741, 744 (Del, Super. Ct. 1962).
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- unemployment compensation, DELDOT is therefore exposed to double liability and
Ms. Deeney receives a double recovery. =

Recoupinent of overpayments of unemployment compensation is addressed in
19 Del C. § 3325. The statute gives DOL administrative discretion as to how benefits
can be recouped. Benefits ultimately deterthined not to be due may be recouped
“cither by cash or 6y deduction from subsequently awarded beriefits, or by anj other

means.” The exercise of discretion by DOL in the manner of recouping benefits is

not subject to judicial review. [ do not read the statute, however, as authorizing DOL -

simply fo waive recoupment of benefits. Ms. Deeney readily and appropriately
agrees that the unemployment compensation which she feceived can be recouped by
DOL. | |

' :Ag to thé manner of recoupment, over which DOL has discretion, I seenothing
in this record from which it could be inferred that Ms. Deeney will become entitled

to subséQuently awarded benefits.  Thus, there is no reason to believe that

recoupment from subsequently awarded‘i)eneﬁts 1s areasonable possibility. Further,
on the record of this case, recoupment by any means other than recoupment from the
employee’s back pay award appears to be purely hypathetical. DOL is authorized to
write off an overpayment after three years if it is deemed to be uncollectible, but if
Ms. Deeney 1s awarded the full amount of her back pay and her unenipldyment
compensation is not recouped, uncollectibiity can occur only after double payment

to her has become an accomplished fact.

~ Under these circumstances, I concluds that the unemployment compensation |
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paid to Ms. Defg_:ney should be offset against the:back pay award under the principle
tﬁat an emploﬁee c.annot‘ ha\}e a double recovery where both sources of Tecovery
emanate from the same source, in this case, the State of Delaware. This limitétion |
upon the coﬂajteral source rule is well established and has been recognized by

numerous authorities in this State.” DELDOT should not be required to rely upon

. DOL’s recoupmentprocedure, and-bear the risk that through-administrative-error-or—. . .

loversight recoupment will not occur, _

In Cri-.?co, a séhool teacher who was not rehired at the end of a school year
sought reinstatement and back pay. The Court of Chancery ruled that the school
district acted iinpropeﬂy and granted the relief sought by Ms. Crisco. It also ruled
- that :he‘_rl back péy 1awarc_1__woul_c.1 ng:t_bg,reduced or offset by unemployment benefits.
If fcligﬁ? in pai't,._upon-two_Thjxd Circuit Court of Appeals cases, Craigv. Y & ¥~

K Johnson v. Dunkle, 541 A.2d 551 (Del. 1988)(holding the employee was not permitted
to secure recovery of workers’ compensation benefits for medical expenses when those expenses
weré already paid by medical insurance funded solely by the employer); Raylea v. KF
Environmental Teck, 2005 Del. Super, LEXTS 91 (“An employee cannot secure double recovery
for a single loss where both sources of recovery emanate from the employer.”); State v. Brown,
2000 Del. Super. LEXIS 491 (declining to allow double recovery when the employee was
awarded total disability worker’ compensation benefits for a time period where he has already
been paid his full wages), See Brooks v. Chrysler, 405 A.2d 141 (Del. Super. Ct. 1979)(requiring
offset where the employee was attempting to recover disability workers’ compensation benefits
and unemiployment benefits). Compare with State v. Calhoun, 634 A.2d 335 (Del. 1993)(offset
‘was hot required where one of the benefits was pension paymients basod on the worker’s own
contributions to the pension plan, thus nnphcatmg the collateral source rule).

6.
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ansmg under .the Civil nghts ‘Act of 1964 ‘and the Age Discrimination in
Employment Act. Both cases held that unemployment benefits would not be
deducted from federal court awards made to the plaintiffs. It appears that the
decisions in those cases were influenced by factors relevant to federal anti-
disciiifiination’ I4W, factors whichare ot present hiere; In dddition, the Gelofdecision
notes that Delaware had no provision for recoupment of the unemployment benefits

paid to the plaintiff in that case, whereas here the unemployment benefits are subject

to recoupment,'? For fhese reasons, I find that Craig and Gelof are distinguishable

from this ‘case, which invalves only state law.
-+ The other authorities relied upori ifi Crisco are ot Delaware authorities anid 1
am not péisuaded that they outweigh the ‘collateral source tule upon which I rely.

Finally, the collateral souzce rule and its limitations are not discussed in Crisco.

.For these reasons, I decline to follow Crisco.

I take no issue with the Board’s interpietation of its own rule. The limitation
on the collateral source rule which forms the basis for my opinion is separate and
apart from the Board’s rule.

10 721 R.2d 77 (3" Cir, 1983).
't 829 F.2d 452 (3" Cir, 1987).

2 This apparerit inconsistency between the law regarding recoupment in effect at the time
of the Gelof decision may be explained by amendments to the recoupment statute. 19 Del. C §
3325, 65 Del. Laws c: 179, sec. 2 (1986); 65 Del. Laws ¢. 367, sec, 2 (1986). -
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For the foregoing reasons, the Board’s decision of February 23, 2004 that Ms.
Deeney’s back pay award not be reduced by the amount df her unemployment
benefits is reversed, and the case is remanded to the Board for any further
p:oceediﬁgs consisteﬁt with this decision which may be neéessary, if anjr.

IT IS SO ORDERED.

resident Judge

oc:  Prothonotary
“cc: Order Distribution
File




